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Oft Mr. Hawkins, from the committee of conference, 

*^ submitted tfie following 



CONFERENCE REPORT 

[To accompany S. 415] 

TTie commit^ ^f^onfer^ vot^ of the two 

Houses on the amendments o£i;he House to the Bill (S. 415), to 
amend the Education of the Handicapped Act to authorize the 
award of reasiraablea^^^^ to ©ertain j)rey|dl^^^ 

and ta claiify the effect of the Eduiction of the Handicapped Act 
on rights^ procedures, and remedies under other laws relating to 
the prbhibitibh of discriinihatioh, haying met, after full Juld free 
conference, have agreed 4;o recommend and do recommend to their 
respecti^^ Hotises as follows: 

That the Sahate lecede from its dis£q^eement to the amendment 
ofdttLeL^House^^to of the bill and agree to the same with an 

amendment as follows: - 

In lieu of the matter proposed to be inserted by the House 
amendment, insert the following: 

SHORT TITLE 

SECtiON 1. This Act may be cited as the ^^Handicapped Children^ 
Protection Act of m€*\ 

A WARD OF ATTOl^YS * FEES 

^ S^^ 2^ Sscj^ion Sl^teM) of the EducG^im^^^ Act 

^ is amended by inserting **(AJ*- after the parc^raph designation and 
by adding at the end th£reof the following hew subpdnigraphs: 

^ *:W}In pny M^ 

^ the court, in its discretion, may award reasonable attorneys' fe& xxs 
\ part of the costs to the parents or guardian of a handicapped child 
or youth who is the prevailing parly. 
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For the purpose of this m fees awarded li^^ 

subsection shall be based on rates prevailing in the community in- 
which the action or prdceedir^ arose for the kind and quality of 
services J^rnfshBd. N^ muttiptier may be used in cdtcutdt- 

ing the fees awarded under this subsection, ^ 

No award of attorneys fees and related costs may be made in 
9ML '0£ttm 6^^^^ this subsection for services per- 

formed subsequent to the time of a written offer of setttement to a 
parent or guardian, if — : ^ 

*W the offer is made within the time prescribed by Rule 68 of 
Fe^nii ^^edure or, in the case of ah ad- 

ministrative proceeding, at any time more than ten days before 
the proceeding begins; r 
[iiV the offer is hot a^^^ 

-*Uii) the court orwdmmUtm the T^ttef£,^ 

finally obtained by the parents or guardian is not mojis favor- 
able to the paren ts or guardian than the offer of settlemen t. 
^ -1^1 ^o^Wi^J^^^hding of subpdrc^aph (D), ah 

award of attorneys* fees and ritated-^^^ be m^e to a papent 

or guardian who is the prevailing party and who was sui^tantially 
J^tified in rejecting the setttement cffer, 
'W) Whenever th^ cp^ 

'W the parent or guardian, during the course of the action or 
proceeding, unreasohably protracted the final resolution of the 
contrpversy; 

"(ii) theumount of the OLttqm^^s^fees ptherwpe authorized to 
be awarded unreasonably exceeds the hourly rate prevailing.in 
the commuhity for similar services by attorneys of reasonably 
comparabk siMl, ^^J^nent^, and f^utatum; or 

_ "(Hi) the time spent and legal services furnished were exces- 
sive considerir^ theK^^ action or prcceeding, 
the court shall reduce, accordingly, the amount of the attorneys * fies 
awarded under this subsect 

I 'Y^J TJ^ PTPpi^ioj^^ <^ su^anxgriiph (F) shall not a^ly in dhy 
action or proceeding if the courj finds tfmt^^the S^ educa^ 
tional c^ewcy unreasonably protracted the final resolution of the 
action or proceeding ui there was a violation of section 615 of this 
Act *\ 

EFFECT OF EDVCATIOl^ OF THE nANDlCAPPED ACT ON OTHER LAWS 

Sec Section 615 of t^ 
amended by adding at the end thxreof the fpllowir^ new subsection: 

*W Nothing in this title shall be construed to restrict or limit the 
rights, prvceduri^^ <md jeme^ dvditabte under the Constitution, 
title V of the JiehabiliUition Act of lWS,or other Federal sta 
protecting the righis of handicapped children and youth, exc^t that 
^f9^Jh^ &PSPf\^ uhder such laws seeking relief that 

is also available under this part, the pixK^edur^^^^^ 
(bX2) and (c) shall be exhausted to the same extent as would be re- 
quired had the action been brought under this part **. 
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GAO STUDY OF ATTORNEYS FEES PROVISION 



Sec. i. (a) The Oomptrolter General of the Untied Stales^ 
the Gemmi A^cm conduct s study of the impact 

of the amendmmts to the Education of the Hahdwapped Act made 
by section 2 of this Acl Not tamrjhm Juw^ M^^ 
ler General shall submit a report containing the finding of such 
study to the Committee oh Eilucdtioh and Labor of the House of 
S^J^sentjatives and the Committee on Labor and ^^'^^^'^^ 
of the Senate, Tfm Comptroller General shall conduct a formal 
bri^r^ for such Committees on the status of the study: not ta 
than Marvh 1, Such report shall include the information de- 

scribed in suhseciion(b}, 

(b) The report authorized under subsection (a) shall include the 
foliowijig information: - 

(1) The number, in the a^gr^gate and by State, of writteh d^ 
sions under Jee^ttm to State axivisory 

panels under section Bi5(dM) for fiscal years 1984 through 1988, the 
prevailir^s party in each such d^Uion^^^ W '^omptaiM^ 

For fUcai year IMS, the report shall d^ignate which decisions con- 
cern complaints filed after the date of the ehactment of this Act 
i W Jhe nu)^^ the^^ q^^gaU a^^ actions 
brou^t uwd^r section 6iS(e)(2}, the prevailing party in each action, 
and the type of comjplainl for fiscal years 1984 through 1988, For 
fU^ year 198€ the neport sfmit des^^^ which decisions concern 
complaints filed after the date of enactment 

(3) Data, for a geogJ^himlty: rqoros^nla^O^e ^J^pp^ of 

States, indicating (A) the specific: amount of attorneys* fees, costs^ 
and expenses awarded to ihe prevailihg jm^ in each action and 
&y^^^4i^M^^r 'Option llAt^MX^ f^^ ^he date of the enactment 
of this Act through fiscal year 1S88, and the range of such fees, 
cosi^, and expenses awarded in the actions and pnxeedin^ 
such section, categorized iy type of complaini and (B) for the same 
sample as in (A) the number of hours spent personnel, including 
4tU>rn^s imdjc^^ the &cUon^r prqce^^ 

expenses incurred by the parents and the State educational agency 
and liKal educatiorial agent^, : : : : 

(p Jiata, for a geogru^hicaliy rej)resentative sample of Stat^, ^n 
the experience of educational agencies in resblvin^ complaints infpr- 
malty upuer s^twn Sld(h^^ from the date of the enactment of this 
Act through fiscal year 1988. 



Sec 5. The amendment matie by section 2 shall apply with respect 
tp cuctipns pr p^ brpugh^ under s€x:tion Sl^Wj^ the Educa- 

tion of the Jmndicapped Act after duty £, 1984, and actions or pro- 
ceedings brought brior to July i, 1984, under such section which 



_That the Senate recede frd^ <ysa^eement to the 
of the House to the title of the bill, and agree to the same. 



EFFECTIVE DATE 




Augustus F. Hawkins, 
Mario Biaggi, 
Pat Williams, 



Cka^ijes A Hayes, 
Matthew G. Martinez, 

^ Dennis E; EcKART, 

Managers on iKe Part of the House. 

©RRiN Hatch, 
LbWEtt P: Weicker, Jr., 
EtoK Nick T.Es, 
Ted Kennedy, 
John F: Kerry, 
Managers on the Part of the Senate. 



JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF 

CONFERENCE 

The managers^n the part of the House and the Senate at the 
conference on the Hisagreemg vot^ otihe two Hot^s on the 
amendment of 4;1wb -Houl^ Uy the bill (S.^415) to authorize the award 
of -attorneys' fees to certain prevailing parties, and to clarify the 
effect of the Education of the Handicapped Act on rights, proee- 
duri^, and remedies under otherlamTeteting^^ the prohMtidn of 
discrimination^ ^d for other purposes, submit the follawing joint 
statement to^ the House s^^ of the effect 

of the action agreed upon by the managers and recommended in 
the accompahyihg conference report. The differences between the 
^nate bill and the H^ the sutetitut^ to 

in the conference, jire noted below, except for clerical corrections, 
conforming changes made necessary by agreements reached by the 
conferees^and minor drafting Mid claiif^ng changes. - 

1. The Senate bill provides For "a re^nable attorney's fee."j 
The Hoi^amendme provides for "reasonable attorneys' fees." 
TheJSenate recedes;- z 

2. With slightly different wording, both the Senate bill and the 
House amendment provide for the awarding of attorneys* fees in 
addition to costs. : : i 

L zThe &nate reced and the House recedes to the 

Sienate with an amendment ^ilarifying that "the court, injts discre- 
tion, ma^ award reasonable attorneys* fees as part of the 
costs , . . * Thta clumge in fording ihcbipbrates the Supreme Court 
Marek v. ^^ntj^ decbion (87 L. Ed. 2d Ij. - 
1 The (X)mereeB mte^^^^ that the term "attorneys* fees as part of the 
costs** include reasonable expenses and fe^of ex{>ert witn^ses^d 
the reasdhable costs of iny test or evaluation which is found to be 
fo^ztbezpreparatiim- o^^ case in 

this action br_proceeding, as well as traditionsd costs incurred in the 
course of litigating a case. 

3. The Senate bill provide for Lhe award of attorney*s fees "to a 
parent !<^r legal representative** 

The Hem for the award of attorneys* fe^, 

"to the p«arents or guardian.** 
The^nftferec^ 

4. Hie Senate biU limits_ the amount of 4iie fee- awarded when- 
ever a parent or l^al representative is represented by a publicly 
funded ofgairiizado& which provide l^al services. 

The Hqi^ smiendment provides that fee awards shall be based 
on greyaMytng ratMln th 

i-The House recedes to the Senate and the Senate recedes to the 
House with an amendment clanging that "fe^ awarded under 
this subsection shall leased j)n community 
in which the action or proceeding arose for the kind and quality of 

(5) 
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services fumishedz'i See^flfens/ey y. Echerharl, 461 U.S. 424 (1983): 
Mi^A V. Chesny. 87 L. Ed 2(1 1 ^985); and^/am v: Sfe/tson, 104 S. 
Ctj 1541 (1^4). How such awanls of attorneys' fees shall be 

calculated by using bonuses or multigli^. The conferees want to 
make it clear that the inclusion jof the prohibition gainst calcula- 
tion of fees using bonuses and multipliers is limited to cases 
brought onlyj under part B of^the Education of the Handicapped 
Act. The conferees do hot intend Jn^ay way to diminish the aiipli- 
cabihty of mterjgretatiGh by the U.S. Supreme Gourt xegarding^bo- 
nuses and multipiiers to other statutes such as 42 U.S.C. 1988 See, 
Henstey y. Eckerharh Blumv, Stenson, Evans v. Je;^ZX, 106 S. Ct. 
^^HJ<^9861 In 4^^^ several hew sections would be added to 
clarify that Jirtder part B of the EducMon of the Handicapped Act, 
no award of attbrheys? Fees and related costs subject to Ahe p^^^ 
sion of the act may made for services performed subsequent to 
the tune a written offer of settteinent K i^^^^ a party (if the 
offer is made at least 10 days prior to the date of the action prpro- 
c^ing) if the offer k not accepted within ten days ^d a court ^r 
admmistrative officer finds that the relief finally bbtiiihed by the 
party is hot more favorable to the parent or guardiaiv than the 
offer of ^ttfemeiit.^^^ attbrheys* fees may he awarded to a 

prevailing parent or guardiM who w^ substraticQly jus^^^ in re- 
iectmg the settlement offer. Furthermore, the court ^halj reduce 
accordmgly the amguht of attorneys' fees and related expenses oth- 
erwise allowable if they determine that: 

(1) the parent or guardian, during the comse of the action or 
proceeding unreasonably protracted the fmal resolution of the 
controversy; 

(2) the amduht of attome}^' fe^ otherwise authori^ be 
awards unreasp^^ exceeds the hourly rate prevailing in 
the comnranity for siinUar ^eryic^ 1^ attorneys of reasonably 
comparable skill,^ experience and reputatiort^or 

(3) the time spe^^^^ l^al service furnished were exc^ive 
consideratg the nature of the action or proceeding. 

Finally^ the preceduig situations in which the court reduces the 
amount of fees^d related expenses allowable shall not 

apply if the local or state ^educational agency is determined to have 
unreppnably protracted the final resolution of the a^^on or pr<> 
ceedmg or if a violation of section 615 of the Education of the 
Handicapped Act is found. 

_The conferees intend that this provision clarify the application of 
theilfoT^* v. t^»y decision to the Handicapped ehildreh's Pro- 
tection Act. 0ne exceptions is made to the applicability of the 
im^k Vy Chesny decision. When the parent or guardian is substan- 
Urfiy justified in^ i^^ offer, the Marek V. 

Lhesny decision would not apply. Sutetantialjiistification for rejec- 
Uon would imlude relevant pending court decisions which could 
have impact on the c^^ 

In enumerating three conditions under^hich the ambim^ 
torneys f^ would be reduced, the committee intends to protect 
against excessive reimbursement, rae second condition is a codifi- 
cation bf the policy for awarding fees in footnote 11 of Blum v. 
Stenson: 
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5. The House amenament, butiot the Senate bill, specifies that 
f^s, expenseSj^ a awarded ta the prevailing party may not 
be paid with the funds provided under part B of EHA. The report 
accompanying the Senate's bill_ existing ^licy that bars 
the payment of such feel aii^^ 

TheJJouse reced^: The conferees wish to emphasi^ Uiat exist- 
ing^ law bars payment of attorneys' fees with funds appropriated 
under B of EHA. ^ 

6. The House amendment, but not the Senate bill, provides for a 
GAO studj? of the impact of the bill authorizing the awarding of 

fees and costs: : : zi 

1 ^ The JSenate recedes to the House with an amendment expanding 
the data collection requ1rement|; of th^^ study to include infor- 
mation regarding the nnount of funds expended by locd^ucation- 
al^agencies-aM^tate edu agiehcies on civil actions and ad- 
ministrative proceeding: - 

7. The House athendment,^ but not the Senate bill, sunsete the 
court's authority to aw^ level after a 
period of time specified in the l^slation. 

The House Tg:edes.: L 
1- 8 With sligh%^ difTerent wording, both Senate bill and the 
House amendment authorize the filing of civil actions under legal 
authentic other than £art B of EHA so long as parehte first ex- 
haust administrative remedies available utider p»t B of EHA to 
the same extent as would be required under that part. 

The House recedes. It is the^ cohferfes' intent that actions 
brought under 42 U.S e. 1983 are governed by this provision. 

9. The Hot^amendmen but hot the Senate bill, requires public 
access to hearing decisions: 

zTM House r^des- ITie conferees wish to emphasize that public 
accessito hearing d^isions M existijig law. 

10. The House amendment, but not the Senate bill, requires that 
the-publte edu<^tipn^ provide parents with an opportunity 
to meet informally in an attempt to resolve a complaint. 

Tlie House recedes. 

11. The House amen^erit, but hot the Senate bill, include ah 
ahti-retaliatibh^prbvisibit : 

_^ llieBou^ iw^wiM- It is the cbhfereiKs' intent that itb person may 
dischai^e^ intimidate, retaliate, threaten, cx>erGe, or o^ teke 
ah lulwrse action agmhst any person because such person has filed 
a complaint, testified, fomishedihfeim or participat- 

ed in any manner in a meeting^ hearin|5 review, investi^tion,^ or 
other acti^ty related to theiadministratibh 6f^ exercise of authority 
under, or ri^t secured by part B of EHA, The terai "|^««dh'^ ihe 
first time it is used means a state educational agency^Jocai educa- 
tional agency, intermediate educatidhal uhit or any official or em- 
ployee thereof, z 

12. The Hou^ Mlehdmehti but hot the Senate bill, makes retro- 
active its provision regarding the effect of EHA on other laws (sec- 
tion 3). 

The Mouse recedes. 

AuGusTus F. Hawkins, 
Mario BiAGGi, 
Pat Wiluams, 
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Charles A Hayes, 
Matthew G. Martinez, 

- Dennis E: ^ckart. 

Manners oh the Part of the ffowse, 

ORRm Hatch^_^ 

fcowELt P; Weicker, Jr., 
Don NiCKiis, 
Ted Kennedy, 
John F. Kerry, 
Managers on the Part of the Senate, 
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